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this project—preclude any thought of s du-
plication of the local networks.

Only when a practical and economically-
sound method is found for large-scale by-
pass or for connecting local consumers by s
different method—as microwaves and sat-
ellites were ultimately found to be feasible
for handling long distance traffic—can the
Regional Companies’ local monopoly be re-
garded as eroded. Accordingly, waivers of
the restriction could not be granted based
on an absence of state and local regulation
unless these regulatory changes were ac
companied by substantial changes in tsle-
communications technology, the economics
of the provision of local telephone servics,
or both.

Second. As experience has shownm, to
hold out to the Regional Companies the
prospect of piecemeal waivers or asimilar
judicial orders under the imprecise condi-
tions suggested by the Department of Jus-
tice would (1) serve to encourage their re-
sistance to the grant of full equal access
and (2) cause them to redouble their efforts
to nibble incessantly at the edges of the
restrictions, in the expectation that this
would result in their complets entry into
the prohibited markets. Ses United States
v. Western Klectric Co., 502 FSupp. 846,
867-88 (D.D.C.1984; ses also Reply of
Competitive Telecommunications Associa-
tion at 5-8 In fact, exscutives of and
spokesmen for the various Regional Com-
panies rarely miss an opportunity to ex-
plain their desire, nay their right, to oper
sts interexchange networks, and the
groundwork for such expansion is laid
whenever and wherever possible. See, ¢.g.,
statement of Thomas E. Bolger, Chairman
of Bell Atiantic, Washington Post, Decem-
ber 30, 1985, Business Section at 1. The
uncertainty, turmoil, and confusion that
would be created in the telecommunications
industry by implementation of the Depart-

86 Ses, a.g, Western Electric Co., 592 PSupp. at
873-73 (. procedure whereby Depart.
ment of Justice reviews requests for walvers of
line of business restrictions).

§1. Ons example is cited by the Utilities and
Commission of the State of

Transporiation
Washington which points out that it has permit-

ment's recommendation are as undesirable
as they are unnecsssary.

Third. As stated above, the Court has
for some time sought to find means for
phasing out or reducing its “oversight”
responsibilities consistently with its respon-
sibilities under the decree.”® Several of the
decisions made today are steps in that di-
rection. Ses Parts VIII and IX, infra.
However, if the Department’s recommenda-
tions were adopted, the Court would be-
come involved in detailed regulation of the
Regional Companies with a vengeance.

The Court would be constantly reviewing
requests for removal of intarexchange and
information services restrictions on s state-
by-state, possibly county-by-county, basis,
in order to determine whether local reguls-
tion had changed sufficiently to allow such
removals in the particular ares. In order
to carry out that responsibility, the Court
would have to review and to scrutinize, on
an ongoing and unending basis, the effect,
and possibly the purpose, of old and new
state and local regulation of telecommuni-
cations providers all over the United
States.” [t is difficult to imagine a more
systematic and offensive intrusion into lo-
cal affairs, and on this basis, one inter
venor aptly describes the Duopartment of
Justice proposal as “an affront to federal-
ism.” CP National Corporation Cominents
at 6.

The task prescribed by the Department
of Justice is one that a federal court shouid
undertake, if at all, only if that is absolute-
ly essental for the protaction of federal
constitutional or other legal rights. Clear-
ly, that is not the situstion here, and the
Court accordingly declines to entsr that
thicket.

For these reascus, the Court will not
entertain applications for waivers that are
predicated only upon changes in state or
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local regulation. Of course, if prima facie
showings are made that, for technological
or economic as well ag legal reasons, com-
petition in local exchange markets is feasi-
ble and has, in fact, emerged on a substan-
tial scale, requests for removal of particu-
lar restrictions will be both entertained and
granted. However, it may well be suspect-
ed that this will turn out not to be a piece-
meal process as the Department of Justice
envisions it, but an eventual brosd-scale
removal of restrictions as new technology
or new market structures emerge oD 8
nation-wide basis.®
D. Complets Removal of the
Restriction

That leaves, then, the motions filed by
the Regional Companies, supported by al
most none of the other over one hundred
seventy entities that have filled papers in
this proceeding except the Federal Commu-
nications Commission,® that the restriction
on the provision of interexchange services
be removed in toto.

These requests are met initially by the
obstacle, discussed supra, that, with the
exception of the minuscule amount of traf-

88 It is unlikely that, in a nation with vigilant
and an absencs of inserstats barri-
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fic that bypasses the Regional Companies’
facilities, their monopoly bottlenecks are as
solid and pervasive as they were when the
decree was entered. It is equally clear that
nothing has occurred to change the decree
conclusion that those in control of the local
bottlenecks have the incentive and ability
to use their monopoly power anticompeti-
tively in the interexchange market

In view of the history of past abuse of
the bottlenecks in the Bell System's long
effort to disadvantage long distance com-
petitors detailed supra, and the continuing
solidity and pervasive nature of the bottle-
necks, a dissipation of the ability to act
anticompetitively can be assumed only if
some other fundamental change has oc
curred in the situstion—e change that
would permit the Court to find that, not-
withstanding the continued existence of the
local bottienecks, the risk of Regional Com-
pany anticompetitive conduct in the interex-
change market has disappeared.

ship to the realities. Thus, Ameritech asserts,
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gain market power” over the markets at issue
hore (Raply & 1-2); thet “nothing that amy
carrier suys can obecure ... the proliferstion of
bypass options since 1962° (Reply at 26) (com-
pare Part [I-B, spru); and that “after thres
rounds of extansive briefing by all elements of
the industry, involving the filing of 190 brisfs
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ence of the seven Regional Companies in
lieu of the one Bell System; (8) “substan-
tial implementation” of equal access; *! (4)
the GTE analogy; and (5) the possibility of
new antitrust suits.

The issue of regulation, which is common
to the disputes involving all three of the
core restrictions, is discussed with respect
to all of them in Part VI, infra. As for the
remainder, some of the claimed develop-
ments have not, in fact, occurred, and oth-
ers have not had an effect on the intarex-
change services market.

1. Division of Bell System Into
Seven Companies

Much is made by the Regional Compe-
nies of the circumstance that they are sev-
en while the Bell System was only one.
The difficuity with the arguments ad-
vanced based upon that undoubted fact is
that the independence of the Regional Com-
panies from the Bell System does not con-
stitute s new development; it was mandat-
ed in the very same decree that also man-
dated the interexchange restriction. The
decres, in fact, assumed the necessity for
that restriction notwithstanding the break-
up of the Bell System into seven or more
new entities.™

During the proceedings that led to the
approval and entry of the decres, the Bell
System advised the Court that its evalua-
tion of the decree could and shouild be
premised on the existsnce of seven Region-
al Companies,”® and the Court did just
that™ The record shows without the
slightest ambiguity that the consequences
ﬂ.ns-nabbqu-m-:dlmlwuu-

92. Under the decres the restriction would have

the compenies thus con-
stituted less of a dilution of cestralization than
the decres allowed.

93. AT & T Reply Comment datad Masy 21, 1982,
at 4=3.

9&3‘:7‘1'. 552 FSupp- at 142 1. 41, 201, 214 n.

that were to flow from the divestiture and
the restrictions were identifled and taken
into sccount in 1982 with respect to the
post-divestiture Regional Companies, not
merely the pre-divestiture Bell System.

That was 50 because the crux of the
problem prior to the divestiture was not so
much the size of the Bell Systam (although
that played a part) but its control of the
local exchange bottlenecks. Now that the
control of these bottlenecks has shifted to
seven regional entities, they must necessar
ily be limited as was the Bell System to
prevent their exploitation of these bottle-
necks, absent some_subsetantive change.
And, as discussed in detail above, there has
been no substantive change: the bottle-
necks are as pervasive as ever. It is un-
doubtedly for these ressons that the De-
partment of Justice, too, recognises that
“the fact of divestiture itself” is not “s
sufficient changed circumstancs” to justify
s modification of the restrictions. Reply at
51.%

The Regional Companies further argue

Companies are free, by virtus of the regu-
lations proposed by the FCC, to adopt en-
tirely dissimilar sccounting and other pro-
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3. The GTE Analogy

Several Regional Companies!®® argue
that, inasmuch as the Court approved the
antitrust consent decree involving GTE,
which does not include line of business
restrictions similar to those in the instant
decree, consistency requires the removal of
the restrictions here. There is no merit to
that contention.

{7] In the first place, it cannot reason-
ably be argued that the adoption of the
GTE decree constitutes a change in terms
of the section VIII(C) standard of the de-
cree in the instant case. To put it another
way, the Regional Companies lack standing
to seek a modification of this decree merely
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local telecommunications in the ares in
which it serves; GTE's operstions, by
contrast, are widely scattered More
over, the Regional Holding Companies
also have the facilities to provide all the
intercity and inter-LATA traffic through-
out their regions, while the GTE Operat-
ing Companies control little by way of
intercity facilities, and what facilities
they do have are by and large of the
entrancs type which do not cover the
areas in which the companies operate.
(Transcript of Hearing at 40=41). Final-
ly, internal planning documents of GTE
and Sprint indicate that Sprint's interex-
change network will, even by 1985 or
1988, reach only sixteen GTE cities
(Transcript of Hearing at 42), and the
Department of Justics has observed that
of all access lines in existencs, only one
or two per cent are in GTE cities, and
that Sprint has the fewest of these.
(Transcript of Hearing at 41). All these
factors suggest that entry by other inter-
exchange carriers into the local markets
dominated by GTE is far less likely and
the anticompetitive effects of improper
will be both less probable

more easily detectable (footnotes

3

United States v. GTE Corp., 608 F.Supp.
730, 787 (D.D.C.1984). Nothing of signifi-
cance has occurred since the GTE decree
was entsred to alter that assessment.

It is also worth poting that, whea coun-
sel for the Department of Justice appeared
before the Court to defand the GTE settle-
ment, he advised the Chwurt that, should the
Court believe that appmewal of that settle-
ment might in any way cast.doubt upon the
appropriateness of the restrictions in the
Bell System decres, the Department would
prefer that the Court disapprove the GTE
consent decree rather than to cast any
shadow on the Bell System decres, particu-

104. As indicated sbove, the decres in the Bell
System case basically rests upon the twig pillars
of (1) the divestiture of the -Operating

E

restrictions on the divestad companies. The
GTE decree Involves s different structure and

different remedies.

..I A .
nies from AT & T, and (2) the line of business




550 ¢73 FEDERAL SUPPLEMENT

larly its line of business restrictions.'™ ket, and that the entry of the Regional
The Court approved the GTE decree oo Companies into that market is not neces-
that basis. sary to give it vitality. To be sure, AT & T
4. New Antitrust Actions still retains the lion's share of that market,
The Department of Justice and several of but there are now some 530 long distance
the Regional Companies argue that the re- carriers in the Unitad States, eight of them
strictions are unnecessary because, should serving twenty-five or more states. See
the comp:ni‘e'so “]l:tdin an :dcompegﬁ: Federal Communications Commission, Sum-
manner, it wouid always posaibl mary of Long Distance Carriers, at 2-3
remedy the n:mm by :ol;';u;-:?‘;f (March 12, 1987); ses also FCC Comments
ports that contention, generally when other m : o 59. Aﬁ:h‘ ﬁ:lthe. Depart.
explanations fail'® usoes, ’ sppear to
The . . be making sufficient progress that it would
decree restrictions were to constitute  pg gt jeast premature to view the entry of
a prophylactic measure, one that would the Regional Companies as tryw
prevent future antitrust violations and thus . chan Cessar
ler Dew anti suits or si - preserve interex ge-uompcutofx. Re-
tions “.u;ru:sazmmrsmu sponse at 45. The Court agrees with that
150. It would be illogical ar worse to de-  ASSessment
stroy one of the two pillars of a decree that P. Mobile Services
@nd:ptedll.::urln?mﬁtgu&n ()] ‘INWOIJuﬁanﬂl'uc-
]““‘. 'ofthothhbopum,fomll"' the w?hmm
evaporation of the essential relief afforded restriction be lifted completely with respect
at the conclusion of that struggle, the De- 2 cellular radio, paging, and other mobile
Dew ac interexchange services. Response at 54-
tion to start the cycle all over again.'® In 50. The basic reason given for this recom-
fact, the Department itself has in the past mended modification is that mobile services
called the ides of enforcement through s constitute markets separats from landline
mmﬁ%u@mm” D; interexchange services,'®® and that, as the
partment ustics Responses Department puts everyons recognizes
the Department’s Proposals Regarding Sec- mm‘;mt@nmmm
tion VIII-C Waivers, April 5, 1984 at 49. capacity, cellular radio and other mobile
E. WM” : services cannot be substitutes for the land-
arksts line services, and that such services there-
_It is not without signifieance that compe- fore constituts & separats market. Re-
tition now exists in the interexchange mar sponse at 55.!'

108. GTE Transcripet of November 22, 1963 a take appropriats antitrust enforcement action”
60-61. (Response at 123).

106. Department of Justics Report &t % Re divestd-
mouse w 9, 12326 AT &'T Raply w0 51 o e e O eraee s
between

107. To cite s few repressntative examples, wondering whether the relationship
- v i federal government and the Bell compenies is
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ent’s is appears t0 be that, should the companies be permitted to
as of now,!!! but that alone enter the cellular market without limita-
resolve the isgsue before the Court. tion, they would treat competitors in an
purely literal leve], interexchange cel- even-handed manner. According to the
interexchange service as Huber Report itself—uapon which the De-
of the decree. partment of Justice otherwise heavily re-
is of course prohibited to the |jeg—the Regional Companies have used
mp nt developments their control over the loeal bottlenecks in &
cause the Court to find that, varigty of ways to impede competition by
to 85_% radio’s status at the providers of mobile service. Some of these
en
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the adoption of the interexchange restric- 24 0fficss, thus providing long distance
tion in the first place: the possibllity of er7e Broughodt the country through 4
. Ay combinstion of cellular and standard in
ggagg :
ed to reach the cslluiar customers.!® A Several of the Regional Companies, ses,
number of developments contribute to the e.g., U S West Memorandum at 15960 & o.
conclusion thst such discrimination is not 171, rely on the grant by the Court of
only possible but probable. several waivers on a3 case-by-case basis
In the first place, several of the Regional  With respect to intsrexchange cellular ser-
; i vices, contending that such waivers estab-
the minimal Department of Justics recom- lished the principle that the test of section
mendstion that, should they be allowed into  VIII(C) has been satisfled. Not only is that

the interexchange market, grant contention entirely erroneous, but it exem-
. they i 88.. plifies the attempts made from time to time

change carriers, included in the intra-LATA by Regional Companies to take sdvantage
0

prics of callular redio are falling, and that in served & ssparsts market.
the future it may become competitive with land-
line interexchangs services. 114 In responss to the Department of Justice
equal access recommendation, one Ragional
12 Such scrutiny is now provided by the waiv. Company observed that there was no “sound
e request mechanizm. reason why Bell Atlaiitic should be required
oqual access to inter-LATA calls com-
113, Por thet reason, the Department of Justice pletsd within an ares served by the same cell
963 wok precisely the opposits position lar switch.® Ball Atlasntic’s Oppositioa to Condl
“(Ewrilloo(.g tons Specified in the Departnent’s proposed
nited 19 , at 11,
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ropolitan areas) were such that the public
benefits accruing from slight departures
from the strict LATA boundaries to accom-
modate motorists with cellular phones were
so substantial that they outweighed, on
this limited basis, the dangers to fair com-
petition. AT & 7, 578 F.Supp. at 647-48;
Memorandum of January 28, 1987 at 8.
These waivers are not precedents for the
broad relief the Regional Companies seek,
and that relief, were it to be granted,
would ensbie these companies to impede
competition on a significant scale.

There is no basis under the decree for
the removal of any of the restrictions on
interexchange services, and the requests
for such relief will be denied.

W - .

Manufacturing
A. History

(9] Section II(DX2) of the decres, as
amended by section VIII(A), prohibits the
Regional Companies from manufacturing
or providing telecommunicsations products
or manufacturing customer premises equip-
ment ¥ (CPE).11

In every significant respect, this restric-
tion mirrors one of the other core restric-
tions, that on intsrexchange services: the
mnwmgmmmth
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seven Regional Companies, by FCC regula-
tion,!!? or by any other factor. Indeed, in
one respect the consequences of a removal
of the manufacturing restriction would be
even more visibly and directly counterpro-
ductive than a removal of the interex-
change restriction: a flourishing, broad-
based, innovative industry would be cut
beck to become one dominated by a small
number of muscle-bound giants, possibly
dominated by foreign conglomerates.

The manufacturing restriction!!* was
based in substantial part om evidence
presented by the Department of Justice at
the trial of this case indicating that the Bell
System had improperly monopolized the
markst for tslecommunications equipment,
in that its local Operating Companies pur
chased such equipment primarily from
Westarn Electric Company, the System’s
manufacturing affilists, and “engaged in
systamatic efforts to disadvantage outside
suppliers.” AT & 7, 562 F.Supp. at 190-92
Further, the evidence suggested that, while
the Bell System's anticompetitive activities
in the long distance market were largely
formulated by AT & T headquarters, the
discriminatory procurement practices were
primarily those of the local Operating Com-
mll’

Since the Bell System accounted for over
eighty percent of the nation’s central office
switching and transmission equipment pur
chases,'® only amall fractions of the mar
ket remained open to independent manufac-
turers. Specifically, the Department al-
leged, and it appeared to the Court,!® that
the local Operating Companies had en-
116 The entire section I(DX2) restriction, in-

Mummm&om(tsb

of telecommunications products,
wmh-unmﬂyhd-ndn-hm
facturing restriction.

119. The evidence was somewhat in conflict oa
the of the degres of direction given in
that regard by AT & T headquarters.

128. Ses Huber Report at 1.18.

131, SesAT & T, $S2FSupp. &2 190; AT & T, 526

FSupp. at 1371, 1374; ses also Department of
Justics Competitive Impact Statement at 15.
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gaged in three general types of anticompet-
itive conduct with regard to the telecommu-
nications equipment and CPE markets.

First. As testimony and other evidence
demonstrated, the Operating Companies
managed, by one strategem or other, to
purchase Western Electric’s products, even
when those products were more expensive
or of lesser quality than alternstive goods
available from unaffilisted vendors.!®

Second. The Operating Companies and
Bell Laboratories (the Bell System's central
research and engineering affiliate) 3 en-
gaged in discrimination in the dissemina-
tion of information and design by granting
Western Electric premature and otherwise
preferential access to necessary technical
data, compatibility standards, and other in-
formation about the Operating Companies’
needs and requirements and the evoiving
characteristics of the local exchange. The

122. More specifically, the Court found, com-
menting on the government’s evidence of anti-
competitive conduct:

This evidence tended to show that the gen-
eral trade manufacturers encountered a con-
sidersble number of obstacles in trying to
design equipment for, and to sell this equip-
ment to, the Bell Operating Companies, and
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delays encountered in these respects by
Westarn Electric's competitors frequently
made it difficult, if not impossible, for them
to compete for Operating Company busi-
ness: Western Electric was ready with the
products when they were needed, and the
competitors were resdy several months la-
ter. The not unexpected result was a fur
ther skewing of procurement toward the
Bell System's manufacturing arm and
away from independents.

Third. The Bell System subsidized the
prices of its equipment with the revenues
from the Operating Companies’ monopoly
services.!™ The effect of this practice, as
with respect to cross-subsidization general-
ly, was (1) to permit the Bell System to
undercut other producers of equipment
(which Iacked such s subsidy), and (2) un-
fairly to burden the consumers with exces-
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supra,
AT & T, 524 FSupp. at 1373,
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sive rates for the monopoly services they
were furnished by the Operating Compa-
nies. These rates reflected not only the
costs of those services but also the Bell
System's need for funds for underselling
the manufacturers and providers of non-
monopoly products, e.g., those engaged in
the business of making or selling telecom-
munications equipment or CPE.

These various abuses should in theory
have been discovered and correctad by fed-
eral and state regulators, but the evidencs
showed that, due to the size, power, and
complexity of the Bell System and its Oper
ating Companies compared to the small,
inadequately staffed regulating bodies, this
rarely occurred See Part VI, infra
Moreover, when occasionally regulators did
issue orders to halt improper activities, the
Bell System routinely petitioned for recon-
sideration or rehearing, sought regulatory
or judicial stays, played feders! law and
regulation against state law and regulation
and vice versa, and in other ways delayed
action until the regulators, more often than
not, lost interest or gave up in frustrs-
tion.\®

In spproving the restriction on the manu-
facture of telecommunications equipment
and CPE, the Court observed that such
equipment, to be of practical use, had to be
connected, directly or indirectly, to a local
exchange.!® The Court also concluded
that there is a critical intardependence be-
tween telephone company equipment and
CPE: the standards for one dictate the
standards for the other. Sinecs the Region-
al Companies were free to choose which
equipment to locate in their central offices,
_ they ware able to dictate the standards to
* which the CPE had to be designed.

135, The legality of some of these Bell Symem
m“mwhmmhtb“

text of the
524 FSupp. 1361-64.

126, Ses also MCI Response st 70
127. ‘!'!n@unnbbuddndn “minimal

All these problems were exacerbated by
the fact that, due to the monopoly power
possessed by the Operating Companies in
the exchange telecommunications end prod-
uct market, they lacked the competitive
restraints “that ordinarily prevent the typi-
cal vertically-integrated company from en-
gaging” in discrimination and cross-subsidi-
zation. On this basis, the “Operating Com-
panies ... would be able to pay inflated
prices for poor quality equipment and to
reflect these costs in their rates without
suffering a diminution in revenues.” AT &
T, 552 F.Supp. at 190; AT & T, 524 F Supp.
at 1368-70. The Court therefore concluded
that, inasmuch as there was no competition
in the end product market, ie, exchange
talecommunications, and the purchasing de-
cisions of the Operating Companies were
largely immunized from competitive pres-
sures, widespread abuses became possible
and, in a sense, almost inevitable.

Since the Regional Companies were to
become the “heirs” of the Bell System with
respect to ownership and control of the
ties, with the identical incentives and abili-
ties as the Bell System in the telecommuni-
cations equipment market, the parties

agreed on and the Court approved the man- .

ufacturing restriction on these companies
embodied in section II(DX2) of the decree.
This, the Court decided, would ensure that
purchasing and design discrimination and
the consequent misallocation of costs
would not be re-created AT & 7T, 562
F.Supp. at 190-91.' And it also concluded
that, if after the bresk-up the Regional
Companies were permitted to manufacture
CPE or telecommunications equipment or
to market such equipment,'® nonaffiliated
128. The Court determined that the Ragional

ies did not need to be remricted from

providing, ie. marketing CPE, as distinguished
from manufacturing it becauss any risk of anti-
competitive behavior in marksting was minimal
dus to the necessary participation of indepen-
dent manufacturers who ware unlikely to be
partners in an antitrum conspirscy. AT & 7T,

SSZF.Supp.ulﬂ. It also found that to allow - -

the Regional Compenies to market CPE minu-
factured by others could provide a meaningful
balance against AT & T's dominance of the CPE
market. /d at 192. For thess reasons among

TP g .
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manufacturers would once again be disad-
vantaged and “the development of 3 com-
petitive market would be frustrated.” /d
B. Anticompetitive Activity is Probable

In view of that relatively recent history,
the question before the Court is whether a
remova! of the restriction is justified under
section VIII(C) or whether such a removal
would present a substantial risk that condi-
tions of anticompetitive activity, concentrs-
tion of the telecommunications equipment
market in a few hands, monopolistic prie-
ing, and a relatively sluggish pace of inno-
vation, will return.

As will be seen infra, the short answer
to the question about a renewal of anticom-
petitive activity here, as with respect to the
interexchange restriction, is that ne
changes have occurred in the last three
years that would warrant removal of the
restriction on manufacturing: (1) the Re-
gional Companies still have an ironclad
hold on the local exchanges; (2) collectively
they account for the purchases of what
may be estimated at seventy percent of the
national output of telecommunications
equipment, only slightly less than the share
of the pre-divestiture Bell System; (3) if
the restriction were lifted, the Regional
Companies may be expected to act as did
the Bell System: they would buy all, or
almost all of, of their equipment require-
ments from their own manufacturing units
rather than from outsiders; (4) no mes-
sures, regulatory or otherwise, are avail-
able effectively to counteract such activi-
ties; and (6) in short order following re-
moval of the restriction, a return to the
monopolistic, anticompetitive character of
the tslecommunications equipment market

others, the Court required modification of the

proposed decree to permit the Regional Compe-
nies to provide CPE. Secton VIII(A).

129. Ons of the issuss, the impect of regulation,
if any, is discussed in Part V1, infre.

138. Department of Justice Report at 1631-71.

131. Ses, ag, Ameritech Comments at 7-10, 32-
41: US Went Comments at 32-34; Bell South
Comments at 19-24; Southwestern Bell Com-
ments at 54-60. The FCC, 100, supports the
removal of the masufacturing restriction, as it
doss with respect to all the other restrictions,
and as it did from the day they were entered as

would be likely, if not inevitable. The
Court will now elaborate on several of
these conclusions !

The Department of Justice claims that
technological and market changes, in addi-
tion to the existence of improved federal
regulation, have rendered the manufactur-
ing restriction unnecessary,!® and in this
assessment it is of course supported by the
Regional Companies.!®® These changes, it
is said, eliminate any substantial risk that
the Regional Companies could use their
monopoly power in the various telecommu-
nications equipment or CPE markets. |32
That analysis is riddled with serious flaws.

First. The Department and the Regional
Companies rely in substantial part on “the
continued dispersal of equipment consump-
tion, and the steady consolidation of equip-
ment production,” ¢g., Department of Jus-
tice Report at 161, stemming from the cre-
ation of the seven Regional Companies.
On this basis, they claim that, because each
company accounts for no more than s rela-
tively small percentage of the purchases in
any particular market, the purchasing deci-
sions of one or several Regional Companies
cannot have much impact on competition in
the equipment market as a whole.

As explained sbove, on the most basic
and literal level the existence of the seven
Regional Companies is not & new develop-
ment not contemplated when the decree
was entered. Those who drafted, sub-
mitted, and approved the decree included
the restriction on manufscturing at the
same time as they provided, in the same
decree, for the break-up of the Bell System
into as many a8 twenty-two or as few as
seven local units and hence into the corre- .

part of the judgment in this case. However, as
will be sesn below, ancther government agency,

{
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sponding dispersal of purchasing power.!3
To make sense of the decree as & whole,
therefore, it must necessarily be assumed
that something more than the seven-fold
division of the purchasing decisions is re-
quired to constitute the changed circum-
stances contemplated by section VIII(C) as
a prerequisite to a removal of the manufac-
turing reswiction.'®

It is true, of course, that any particular
Regional Company does not, by itself, have
a dominant share in the national equipment
market. This does not vitiate the substan-
tial possibility, however, that even on its
own, such a company could use its monopo-
ly power to engage in anticompetitive con-
duct in the equipment markets, national or
regional.

The Department of Justice concedes
that if the restriction were lifled, each of
the Regional Companies would satisfy all
or nearly all of its equipment needs from
ils own manufecturing qffiliate.'™ Dr.

equipment, any oas or all of the ssven Regional

Companies could and, considering the existing

incentives would, dissdvantage unaffiliated
and forecloss competition in

substantial porticns of the markst

135. Deparunent of Justice Report at 169-70; see

equipment, foreclose five to fifteen percent
of the United States .qnipmg market, 13
although with respect to some items of
equipment that proportion may reach as
high as twenty percent.i®

[10] These figures are of course highly
significant in and of themselves. Under
the law, serious competitive concerns are
raised even when relatively small market
shares, for example as low as seven or
eight percent, would be foreciosed as a
result of leveraging of regulated monopo-
lies into a related but unreguliated market.
See Otter Tail Power Co. v. United States,
supra; Berkesy Photo, Inc. v. Eastman
Kodak Co., 603 F.2d 263, 275-76 (2d Cir.
1979), cert. denied, 444 U.S. 1098, 100 S.Ct.
1061, 62 L.Ed.2d 788 (1980); AT & T, 524
F.Supp. at 1379 n. 174; International Tel
& Tel Co. v. GTE Corp., 449 F.Supp. 1158,
1177-88 (D.Hawaii 1978). This leveraging

floctrinemumﬁbutmmnbymub :
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Additionally, the cited figures actually
fail to present the full measure of the
anticompetitive situation since they focus
entirely on national and even international
markets. See, e.g, Department of Justice
Report at 171-72 n. 337, 173. To obtain a
realistic picture, one must aiso evaluate the
individua! Regional Company power in
their regional markets or submarkets.
See, e.g., Brown Shoe Co. v. United States,
370 U.S. 294, 324-25, 82 S.Ct. 1502, 1528~
24, 8 L.Ed.2d 510 (1962). In their regions,
these companies occupy positions of un-
questionable dominance,'® and substantial
anticompetitive effects would be felt in
these regional markets if the manufactur
ing restriction were lifted.!*®

Suggestions have been made that, at
least with respect to some items of equip-
ment, not all Regional Companies would
purchase it from their own affiliates. Not
only is any such assumption contradicted
by the Department of Justice and Huber
reports,'¥! but experience since divestiture

dum in Opposition 10 Defendants’ Motion for

Involuntary Dismissal, pp. 72-80, 363; Pretrial

Brief for the United Statss, pp. 48-34, 57-60;
ive Impact Statement at 9 Reply dated

Mdlhmlz:mld the
Regional Companies to critical in
formatica from v

has been that Regional Companies have
entered markets, many entirely foreign to
telecommunications, just as quickly as they
were legally free to do so by judicial con-
struction, waiver, or otherwise, and occa-
sionally even when they were not legally
free to do so. It would be entirely unreal-
istic to assume that these companies would
hereafter fundamentally reverse their pat-
tern of behavior and refrain from entry
into the telecommunications and CPE busi-
nesses that are allied to enterprises in
which these companies are already en-
gaged and that are potentially fertile
sources of cross-subsidy skim-offs.

The compenies ray also be expected to
be motivated to enter these markets by the
dynamics of the relations among them and
the imperatives of the marketplace. Their
corporate images will not tolerate their ab-
stention, and & Regional Company that opt-
ed out may be found by shareholders and
others to have passed up a profitable exten-
sion into an adjscent market.'®

mately a $6 billioa equipment market within its

El
|
i

|
i

3
if

BE_E‘
i
!
i

il
il

i

142 Ses Comments of North American Telecom-
munications Association at 11-18.
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In any event, as explained above, section
VIII(C) of the decree prohibits the lifting of
a line of business restriction if 8 Regional
Company merely “‘could” impede competi-
tion in the market it seeks permission to
enter; it does not charge the Court with
finding that such a company “would” do
so. In law, under section VIII(C), and in
experience on the basis of Regional Compa-
ny behavior to date, it is reasonsble to
assume that all the Regionsl Companies
would enter the manufacturing market
that they would satisfy all or nearly all of
their equipment needs from their own man-
ufacturing subsidiaries; and that they
would thus foreciose on an aversge some
seventy percent or more of the various
equipment markets.!¥ This would of

course constitute an enormous step back to

the pre-divestiture situation.!*

In addition, Regional Company conduct
taken in response to its incentive to pur
clmoeqmpmtﬁ'omxtlmtfﬁhuor

joint venture partner (see Subpart C, in-
ﬁu),wonldtcndtocruuabthnnd.

C. Joint Regional Company Actions

These threats to competition would be
further aggravated if the Regional Compe-

nies acted in concert with respect to manu-
facturing and purchasing. There has been
no showing nor even plsusible speculation
that the companies could not or would not
act in combination (1) by entering into ex-
plicit or implicit agreements with each oth-
er regarding specifications or interconnec-
tion requirements, or (2) by disadvantaging
unaffiliated manufacturers by making use
of their participation in Bellcore.!*

It is argued that the Regional Companies
are more likely to compete fiercely with
each other for the procurement business
than to act jointly and in combination. It
will no doubt occur to some or all of these
companies, however, that each of them
would benefit financially if it could manu-
facture for sale and sell in its own region,
all of its manufacturing output, without
fear of the only formidable competition—
another Regional Company—and thus pos-
sess an enormous captive market.!¥ Cut
throat competition by all against all in all
the regions would not look nearly as attrac-
tive from an economie point of view.

It has also been suggested that collusion
through the Bellcore connection could be
preventad by limiting Bellcore's permitted
range of activities. Department of Justice
Report at 178. That argument, too, looks
far more palatable in concept than it does
when the necessary details of implementa-
tion are examined. No proponent of the
Bellcore-limitation approach has suggested,
cither generally or specifically, how that
entity’s activities should or eould be limit-

profitable and less troublesome to affiliate with

2 Regional Company rather than to attempt to
mmuamu Opposition
of North American Telscommunications Associ-
ation at 9.

146. Belicore was originally known as the Cen-
oal Staff Wassern Elsctrie Co.,

Organization.
Sﬂl'.swp.ulu’-u. For an explanation of
the Bellcore functions, sss below. For some

Company decislonmaking,
iz«.mummmw

tors. Response at 124.
147, See note 140, apr
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ed.'® The reason for that reticence is sim-
ple.

Bellcore has responsibility under the de-
cree to prevent the technical fragmentation
and hence the deterioration of the national
telephone network; to perform the techni-
cal and engineering responsibilities that
must be performed on a centralized basis if
there is to be a single functioning system;
to set the technical and performance stan-
dards for network equipment; and to act
as a central lisison between the civilian
telephone system and the military’s and
other emergency functions. AT & T, 582
F.Supp. at 208-09; Western Electric Co.,
569 F.Supp. at 1114-18. To decentralize or
otherwise to limit the responsibilities of
Bellcore 30 as to prevent its use as a ve-
hicle for anticompeitive action by the Re-
gional Companies would inevitably frag-
ment and frustrate Bellcore’s centralizing
responsibilities which, notwithstanding the
divestiture, permit the nation's telecommu-
nications systems to continue to function
on the basis of one national network with
one national quality standard It would
also undermine Bellcore’s ability to act as
the critical link between the civilian tele-
phone systems and the national defense
communications networks.!®

The Bellcore problem thus resembles the
squaring of the circle. If Bellcore’'s powers
are cut back to nfcmrd against Regional
Company collusion in manufacturing, mar
keting, and purchasing, it will be deprived

148. The Department of Justice relies on its old

standby for situations presenting 0o answer
bility of a

position—the poesi
new antitrust action. Rasponss at 124. Ses
note 107, spve,

149, Wetarn Electric Co, 569 FSupp. st 1113

18,
198. Eg, Consumer Federation of America Com-
'slecommunications

ments at 2, 36-40; Ad Hoc T
Users Committes Comments at 13-12: Interns-
no:;nl&mhﬂoumw
at 1ll=-

151. General Electric Communications and Ser-
n‘,&c@mum MCI Rasponse at

152. United Telecommunications Comments at
24-25; Taconic Telephone Corporation Com-

ments at 14-17.

of the capacity to perform its national coor.
dinating and standard-setting functions: if
its powers are left intact, it will stand as 2
suitable vehicle for joint Regional Company
action with respect to the manufacture of
telecommunications equipment and CPE.

D. Effect of Removal on Innovation

Not only is there no basis for concluding
that the conditions that caused the estab-
lishment of the manufacturing restriction
in the decree have ceased to exist, but the
removal of that restriction at this juncture
would arrest or nullify significant positive
developments that have occurred since
then.

As discussed above, it cannot be serious-
ly disputed that the Regional Companies’
local exchanges continue to be monopolies;

that a Regional Company that was permit-*

ted to enter manufacturing would satisfy
its equipment needs exclusively or primar-
ly from its own affiliate; and that such
activities would contravene the very pur
pose of the decree—to prevent leveraging
of Regional Company local exchange mono-
polies 30 as to foreclose independent manu-
facturers from a very substantial part of
the telecommunications market. For these
reasons, retention of the manufacturing re-
striction is supported by consumers,'®#
interexchange carriers,’® independent local
exchange carriers,!s! cellular carriers,'s
manufacturers, suppliers, and servicers,'™
labor unions,'™ and stats regulators.!*

153. McCaw Communications Comments at 17-
19.

154. Electronic Industries Association Comments
at 18=-22;: North American Telecommunications
Association Comments at 7-42; IDCMA Com-
ments at 14-62: United Siates Teloecommunica-
tions Suppliers Associations Comments at 17-
$3; Tandy Corporation Comments at 10-30;
CBEMA Comments at 29-33.

188, Communication Workers of America Com-
ments, Appendix at 6-9.

186. Public Service Commission of the District of

Columbia Comments at 27-29, 36-38; Kentucky -

Public Service Commission Comments at 23-25,
28
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The Regional Companies argue in re-
sponse that the negatives, both in regard to
substance and to opinion in the market-
place of ideas, are outweighed by the fact
that research, innovation, development of
new products, and improvements in quality
assurance would be inhibited unless they
are permitted to participate in the various
aspects of the manufacturing cycle.'s' One
problem with that argument is that it pre-
cisely mirrors the points advanced by the
Bell System at the trial of this case—that
the efficiencies of integration outweigh
such independent competition as might oc-
cur as a consequence of freer entry into
the market, and that research and develop-
ment would wither if the Bell System were
broken up—and that were squarely reject-
ed by the decree, as they had to be on these
facts under the antitrust laws.!® Almost
by definition, these same arguments cannot
qualify as changes cognizable under sec-
tion VIII(C).

Another, equally compelling answer is
that the Regional Company argument has
already been proved to be factually wrong:
there has been a flowering of research,
development, innovation, introduction of
new products, and quality assurance; new
firms have entered the market; prices of
equipment have declined dramatically!®
(according to some by as much as fifty
percent in some categories); '® and compe-
tition flourishes in & market that had seen

157. Ses, &g, NYNEX Comments at 43-47; Bell-
South Comments at 22-23; Ameritech Com
ments at 36-~40; Southwestern Bell Comments
at 55; U S Went Comments at 33-34.

158. Vertical integration is not unlawful as such;
but it can be under cerwmin cir.

anticompetitive
cumstances where thers is a mix of regulated
and operations. AT & T, 524

unregulated
FSupp. at 1369, 1373,

”1"'1107;”“ of Justice Report at 162-63,

160. US. Telecommunications Suppliers Associa-
tion at 12-13.

161. Salomon Brothers, Stock Ressarch on Tele

communications Equipment, the United States
Market, at 11 (Feb. 1967); Electroaic Industry
Association at 2.

162.  One Regional Company argues that the re-
striction “ ‘quarantine{s) the unique capabilities
and knowledge the [e;mpnnia] gin from de-

673 FEDERAL SUPPLEMENT

relatively little of it before. The equipment
market now consists of some six or eight
very large firms, one to two hundred medi-
um-sized firms, and hundreds of still small-
er, vigorous, and inventive firms,'®# some
of them in profitable relationships with one
or more of the Regional Companies. 16

If the restriction were removed, there
would be a serious risk of a returm to
conditions of anticompetitive activity, con-
centration of the telecommunications equip-
ment market in few hands, monopolistic
pricing, and a relatively sluggish pace of
innovation. According to a distinguished
outside observer, the Regional Companies
would then become “central vigorous play-
ers in the equipment --arket, buying many
of the smaller [firms], intagrating services
and equipment sales, and developing into
seven smaller versions of what once was
AT & T.” @

Certainly the emergence since entry of
the decree of a dispersed equipment mar-
ket characterized to an unprecedented ex-
tent by innovation ! is proof that the fruit-
ful competition the decree sought to estab-
lish is here. If this nation is serious sbout

164. See note 330, infra
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on fixed rates of return as the principal
source of their income must not be shut

off.

In any event, insofar as this Court's obli-
gations under the antitrust laws and under
the decree are concerned, it is not prepared
to hait the progress that has been made by
independent manufacturers and sellers,
large and small, toward a genuinely com-
petitive environment in the telecommunics-
tions equipment market, by modifying the
decree so as to turn back the clock toward
domination of the market by the Bell mo-
nopolists.

E. Foreign-Dominated Firms
Crowding Out Specialized
Manufacturers

The Regional Companies finally contend
that such factors as the economies of scale
involved in manufacturing, the increasing
standardization of interconnection require-
ments, and the vigor of the existing compe-
tition will prevent them from becoming re-
gional monopolists should they be allowed
into the manufacturing market. That con-
tention, too, lacks merit.

In the first place, several of the assump-
tions underlying this contention are not
correct. For example, although economies
of scale apply to some types of equipment,
they do not to others. Likewise, the trend
in interconnection requirements for such
items as data communications equipment
has actualy been toward less uniformity.!®

Beyond that, while the competitive na-
ture of the equipment manufacturing busi-
ness depends to an extent upon the type of
market that is at issue, the fact that compe-
tition is presently heslthy and strong in
many markets does not diminish the ability
of the Regional Companies to leverage

their monopoly power should they be aj.
lowed into manufacturing.

The Department of Justice acknowledges
that removal of the restriction will be fol-
lowed by the displacement of many of the
competitors, postulating that increasing
concentration in the equipment markets is
inevitable. Report at 171-76. However,
trends with respect at least to some types
of equipment have been precisely in the
opposite direction, and whatever inevitabili-
ty there is to greater concentration would
flow primarily from the effects of the re-
moval of the restrictions. Ses pp. 561-62,
infra. The Department’s position contem-
plates, with what may only be character-
ized as remarkable equanimity for an ant-
trust enforcement agency, the resdy de
struction of many high-quality firms pro-
ducing high-quality goods that have
emerged since divestiture, and that are per-
forming important service to the economy.
Indeed, according to another government
agency, the Commerce Department'’s
NTIA, the most innovative and efficient
American businesses are rarely the largest
or the most highly integrated but smaller,
specislived firms.!® NTIA Trade Report
Assessing the Effects of Changing the AT
& T Antitrust Consent Decres at 17-18
(February 4, 1987).\®

Moreover, the Department of Justice
lack of concern regarding concentration ig-
nores the effect such concentration will
have on the survival of competition itself in
several equipment markets, and the threat
that will be posed by the ensuing manufac-
turing monopoly or oligopoly involving for-
eign firms. According to NTIA, the most
pisusible scenario in at least one telecom-
munications market is that, in the event of

167. NTIA goes on to comument that “It is no
secret that large US. corporations have not al-

ways proven successiul when confroated with
(Flirms such as AT & T ... did ot quickly
develop the ability to function in competitive

markets because for years the company did not - -

need to, and devoted its resources o satisfying
g System requiremeats.” NTIA

{
i
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a removal of the decree restriction on man-
ufacturing, the Regional Companies will
join forces with mammoth manufacturing
empires,'® most likely foreign,'® and thst
this will pose a substantial risk of destruc-
tion of the United States central office
equipment manufacturing industry. NTIA
Trade Report at 125-26,17®

These predictions are plausible. Dr. Hu-
ber's survey has found that affiliations be-
tween central office switch manufacturers
and telephone service companies have tand-
ed to develop around the world wherever
structural restraints are absent Huber
Report at 14.21-28. This is not surprising.
Manufacturers have strong incentives to
seek market share ‘“‘guarantess” in the
form of an affiliation with large exchange
service providers such as the Regional
Companies; and these compenies, in turn
are attracted by the acquisition of expertise
and, more importantly, the minimization of
risk embodied in partnerships with huge

Becsuse of their size, capital, and as-
sured source of income from the ratepayer
supported telephone affiliates of the Re-
gional Companies, these international gi-
ants will have the market power to adjust
price almost at will to achieve market
share, to the inevitable detriment of inde-
pendent domestic producers. In short, the
effect of the Justice Department’s scenario
is likely to be the displacement of small,
efficient American firms by s few huge
syndicates composed of foreign company
and Regional Company components whose
survival and domination in this environ-
ment will have been achisved by factors
unrelated to efficiency or quality of per
formance.

168. NTIA Trade Report, Assassing the Effects of
Chenging the AT & T Antitrust Consent Decres at
vi (February 4, 1967).

168. Notably, one of the few intervenors to nup-
port removal of the remriction is Stantel Tele

170. Ses aiso Huber Report at 1.16, 1.17, 143S.

171. The eagerness of the Regional Companies to
combine with foreign manufacturers is exempli-
fied by BellSouth's passionste argument in fa-
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Among its many other undesirable conse-
quences, such & development would further
reduce competition in this country, if only
because the combination of foreign capital
and the Regional Company monopoly posi-
tion ! with a captive market amounting to
some seventy percent of the total market

~ will prove fatal to whatever independent or

smaller producers still survived. Another
likely consequence would be a strong detri-
mental effect on the international compet:-
tiveness of the American telecommunica-
tions industry and the employment oppor
tunities of American workers. NTIA
Trade Report at 108-09.

In sum, not only has no change occurred
in telecommunications and CPE manufac-
turing since 1982 that would justify the
removal of the restriction under the section
VIII(C) standard, but the opposite is true:
a removal of the restriction would be likely
to extinguish or substantially curtail the
heslthy competitive domestic market that
has emerged in the last three years. There
is no justification for removing the manu-
facturing restriction, and the requests for
such removal will be denied

v
Information Services

{11] Section II(DX1) of the decree pro-
hibits the Regional Companies from provid-
ing “information services.” AT & T, 552
F.Supp. at 227.'™ An information service
is defined as “the offering of a capebility
for generating, acquiring, storing, trans-
forming, processing, retrieving, utilizing or
making available information which may be
conveyed vis tslecommunications.” AT &
T, 552 F.Supp. at 22018

vor of such ventures. Raspoass to Comments at
3940,

172 A somewhat relsted section

VIII(D) of the decres, prohibits AT & T from
providing electronic publishing, a typs of infor
mation service, for a period of seven years from
the date of entry of the decree. AT & T, 552
F.Supp. at 231.

. ——
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While the decisions on interexchange ser-
vices (Part III) and on manufacturing (Part
IV) are not particularly difficult, because
no persuasive case has been or can be
made that the particular restrictions are
eligible on any reasonable basis for remov-
al under section VIII(C) of the decree, the
problem is more difficult with respect to
the information services restriction which
is discussed here and in Part VIII, infra.

If the Court were to consider only the
request of the Regional Companies and of
the Department of Justice for a complete
removal of the restriction on the provision
of information services, without distinction
between content and transmission, that de-
cision, too, would plainly have to be in the
negative, for the information services re-
striction is supported by the same factors
that require retention of the interexchange
and manufacturing prohibitions.

As the Court stated in the 1982 Opinion
explaining the provisions of the decree:

All information services are provided
directly via the telecommunications net-
work. The Operating Companies would
therefore have the same incentives and
the same abilities to discriminate against
competing information service providers
thsttheywouldhanwtthrupcctto
competing munxchlngo a.men. ch.

access to the local network for their own
information services than to the informa-
tion services provided by competitors,
and here, too, they would be able to
subsidize the prices of their services with
revenues from the local exchange monop-
oly.
AT & T, 552 F.Sapp. st 189 (footnote omit-
ted).
The Court went on to say at the time
that, if the Operating Companies were ex-
2ling, for it was the Department that made the
distinction when it drafisd the decree.

174. As explained sbove, network design is never
complete; particularly where as dynamic a mar-
ket as that for information services is involved,
redesigns are not merely optional, they are of-
ten mandatory.

cluded from the information services mar.
ket, they would have an incentive to design
their networks to accommodate the maxi-
mum number of information service provid-
ers on account of the earnings they could
expect to receive from these providers in
terms of access fees. On the other hand. if
these companies were permitted to provide
their own information services, their incen-
tive would be “to design their local net-
works to discourage competitors, and thus
to thwart the development of a healthy,
competitive market.” AT & 7, 552 F.Supp.
at 189-90 (footnote omitted).

Based upon these considerations, the
Court has consistently upheld the restric-
tion as incorporated in the proposed con-
sent decree submitted by the parties.
Thus, it explicitly rejected the suggestion,
made early on, that the Regional Compa-
nies could “most efficiently provide infor
mation services by taking advantage of
various economies,” for example by the use
of the same equipment for exchange tele-
communications and information services.
AT & T, 552 F.Supp. at 189 n. 288. The
Court concluded that it would be impossible
to determine whether such an advantage
was due to inherent efficiencies or to effi-
ciencies resulting from the deliberate de-
sign of the network in a diseriminatory
fashion. /d'™ Similarly, in response to a
1984 request by the Regional Companies
for a waiver of the line of business restric-
tions in section II(DX1) of the decree, the
Court reaffirmed that removal of the infor
mation services restriction would have to
await “significant technological or struc-
tural changes” that would substantially re-
duce the dependence of information service
providers on the local exchange networks.
AT & T, 592 FSupp. at 868. And the
Court found that, as of that time, no such
changes had oecurred.!™
173. While competition in the various informa.

tion services markets has subsantially in.
creased, see Pant VIIL, infra, these services vary

widely with respect to concentratios and ease of

entry. Some markets, such as thoss for tele-
services,

ple. mmywenwmd.inmwphxc
areas, unconcentrated. Others, including legal

public announce- )
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A. The Regional Company Bottlenecks

There still has been no significant, rele-
vant change in the situation. As discussed
in Part I1-B, supra, the Regional Compa-
nies continue to possess bottleneck control
over the local exchange facilities, and these
are the facilities upon which competitive
information providers, like the Regional
Companies’ competitors in the interex-
change and the manufacturing markets, de-
pend.'™ As then Assistant Attorney Gen-
eral Dougias J. Ginsburg stated in a Sep-
tember 19, 1985 letter, to John D. Dingell,
Chairman of the House Committee on En-
ergy and Commerce, at pp. 5-6:

[t]he Decree’s basic restrictions on the

BOCs’ ability to provide information ser

vices are based on the BOCs’ control of

access t0 talephone customers through
the local exchange network ... should
conditions change to the degree that the

BOCs no longer possess bottleneck mo-

nopolies over the local networks, it would

be appropriate to consider removal of the
information services restriction.

Competition n the local exchange mar
kets is foreclosed now as it was then, be-
cause of the economic infeasibility of alter
nate local distribution technologies on &
substantial scale. To be sure, information
services can bypass the local monopoly
bottlenecks controlled by the Regional
Companies to a slightly grester extent than
can interexchange services. However, as
will now be seen, the various additional
bypass technologies do not provide mean-
ingful channels to the information service
providers who, by the very nature of their
business, must seek to reach large, dis-
persed sudiences over ressonably priced,
interactive facilities. NTIA, Competition

port at 6.50-6.31, 6.15-4.16, 7, 8, 10, 12-13.

1. Ses generaily Analysis dated May 19, 1987,
by Dr. Les L. Selwyn and W. Page
on behalf of Teconomics and T , Ine,
unchdtothohplydlh“lloc‘l‘doan-
munications Users Commitiee.

177. CD-ROM stands for compact-disk read-only
memory.
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in the Local Ezchange Telephone Services
Market at 29.

Thus, the physical transport of media
through computer disks or CD-ROMS 7 j5
not comparsble in functionality to on-line
database services. The CD-ROMS are es-
sentislly storage mediums; they do not
provide transactional capabilities, and they
have largely fixed user costs. Another
possible alternative, satellite transmission,
is unsuitable for all except possibly some of
the very largest users because (1) the gen-
eral public itself could not be resched by
way of satellite communications but only
the Regional Companies’ own facilities, and
(2) satellite transmission is used efficiently
primarily for a continuous, high volume
stream of one-way data.!”™ And while ca-
ble networks are not dependent for trans-
mission on the local exchange network,
they do depend on permission from the
Regional Companies for attachment of
their cables to the tslephone companies’
poles and the sharing of their conduit
space.!” In any event, regardless of the
nature and scope of cable dependence on
local exchange facilities, ubiquitous csble
networks have yet to be developed,'*®® and
cable, too, generally provides only one-way
data.

In short, there does not exist any mean-
ingful, large-scale alternative to the facili-
ties of the local exchange networks, and
the information service providers remain as
dependent upon those facilities, and those
who control them, as they did in 1984 and
as interexchange providers do at the
present time.

Dr. Huber, the Department of Justice’s
expert, not only recognizes this conelusion
throughout his report,'® as does the

178, Ses Huber Report at 6.20-6.21.

17. Warner Cable Communications Comments
at 12-14; ses aiso National Cabls Telsvison
Association Comments &t 28-34.

180. Warner Cable Communications Comments
at 18.

181. Ahbou;honthcmdwonm -

s, as on other topics, Dr. Huber endorses the
general Depumdlﬂapedﬁmm
facts he reports on not infrequently support
conclusions at variance with those positions.
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NTIA,'® but he correctly emphasizes that,
because of their very nature, information
services are especially vulnerable even to
slight manipulation and discrimination, as
they are also to small degradations in
transmission quality. For that resson, he
correctly concludes that the various exam-
ples of non-access-dependent services cited
by the Department of Justice are not real
substitutes, especially for ‘‘time-sensitive
information services, [whose] competitive
health ... depends strongly on continuing
non-discriminatory acceas to (Regional
Company] 8 services and facilities.” Re-
port at 6.23. In another section in his
report, he notes that

[cJompetition among database providers

and electronic publishers is critically de-

pendent on reliable fast delivery at a

reasonable cost. The telephone network

provides a critical link between many
providers and their customers. The pos-
sibility of (Regional Company] entry into
these information markets therefore rais-
es the familiar concerns about the possi
bility of diseriminatory access to [Region-
al Company] facilities.

Report at 7.7.

Aguin, according to Dr. Huber, the na-
tional value added networks “depend heavi-
ly on the (Regional Companies] to provide
transparent access to end user's data traf-
fic.” Report at 5.18. In sum, while in his

152, A technical analysis performed by NTIA
likewise makes clear that the characteristics of
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view new transport technologies are ‘“‘on
the horizon, the [Regional Company] still
provides critical links in the transport pyra-
mid.” Report at 7.15.1%
B. Incentive and Ability to
Diseriminate

It is necessary next to determine wheth-
er, with respect to the provision of informa-
tion services, the incentive and ability of
the Regional Companies to engage in ant-
competitive conduct remains the same as it
was when the decree was entered. The
answer is plain. There has been no change
whatever in this respect since 1984, and no
demonstration thst now, unlike then, there
is no substantial possibility that the Re-
gional Companies could not, and indeed
would not, use their monopoly power to
impede competition in the information ser
vices market.

The Regional Companies argue at some
length that they have no incentive to dis-
criminate against competitors in the infor-
mation service market because to do so
would diminish use of the network and
hence & reduction in their revenues.!® But
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er than in encouraging maximum use of
the network by their information service
competitors. Only ten to twenty percent of
the total cost of an information service is °
accounted for by Regional Company usage
costs, Huber Report at 6.29, and a Regional
Company would therefore earn far more
from a customer base through use of its
own information service than it would
through network usage by calls made by
and to its information service competitors.
That the ability for abuse exists as does
the incentive, of that there can also be no
doubt. As stated above, information ser-
vices are fragile, and because of their fra-
gility, time-sensitivity, and their negative
reaction to even small degradations in
transmission quality and speed, they are
most easily subject to destruction by those
who control their transmission. Among
the more obvious means of anticompetitive
action in this regard are incresses in the
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new basic transmission services, and mis-
use of customer and competitor informa-
tion, Report at 7.10, and furthermore that
costs can be shifted to regulsted business
on a large scale.’™ Huber Report at 12.16,
11.18, 10.28, 13.11, 9.9, 8.12, 7.15; see also
Comments of Information Industry Associ-
ation at 13-15. :

Even now, when the opportunity for im-
proper activity by the Regional Companies
is minimal compared to what it would be if
the restriction were lifted, danger signals
have begun to appear. For example, Dun
& Bradstreet complains that in the Yellow
Pages directory market BellSouth is dupli-
cating the Bell System pattern of refusals
to deal with competitors, protests of will-
ingness to do so being followed by bad
faith negotiation, and further delay. That
particular dispute appears to be pending in
the courts. Comments at 35-36 n. 15. .

Similarly, Metscan, an automatic meter
reading and monitoring system, claims to
have been treated with respect to its con-
necting jacks just as the Bell System treat-
ed equipment competitors—delays, exces-

tionships with its affiliates found evidence
that (1) Pacific Bell and its ratepayers
were not adequately compensated for the -

BOCs had control”; at 12.16, “substantial poten- -
tial for cross-subsidy appears 10 exis™; and at
13.11, “the (Regional ] sill provides




U.S. v. WESTERN ELEC. CO., INC.

367

Ci1s 26 673 FSupp. 528 (D.D.C. 197

unregulated operations; (2) Pacific Bell
provided legal and training services to com-
petitive operations at below market value
and Pacific Bell employees performed un-
billed work for unregulated affiliates; (3)
properties were transferred from Pacific
Bell to unregulated operations at below
fair market value; (4) technology was
transferred to competitive operations from
Pacific Bell on an uncompensated basis;
and (5) PacTel unreguiated operations were
gratuitously benefiting from their affil-
iation with Pacific Bell. California Public
Utilities Commission, 4 Report on Pacific
Bell's Affiliated/Subsidary Companies,
Proceeding No. A.85-01-084 (June 3, 19886).

Perhaps even more telling is the Depart-
ment of Justice's recognition that ‘{olne
cannot be as definitive with respect to to
the potential competitive effects of a [Re-
gional Company’s] provision of information
services that use [its] local exchange facili-
ties” as with respect to those that do not.!®
Report at 1221# Asg discussed above, al
most all information services must and do
use the Regional Companies’ local ex-

- change facilities.

In short, the reasons cited by the Court
in 1982 and in 1984 are as valid todsy as
they were then. There is no question but
that the Regional Companies would have
the same incentives and the same abilities
atributed to them at that time, and that to
open up the information services market to
its full extent, as requested by some, would
be to taks the very risks ! that neither the
Department of Justice nor the Court were
willing to take thres years ago, and that
the decree plainly forbids. The restriction

1% U

on the sale by the Regional Companies of
information content will accordingly be
maintained. With respect to the issue of
information transmission, see Part VIII, in-
Jfra.

Vi
Regulation

The Regional Companies and the Depart-
ment of Justice argue that, unlike during
the period prior to the entry of the decree,
FCC regulation can now be depended upon
to keep those in control of the local ex-
changes from engaging in anticompetitive
activities, whether in interexchange servic-
es, in manufacturing, or in information ser-
vices. The Court has carefully considered
these arguments as well as the regulations
on which they are based. Upon such con-
sideration, the Court has concluded that
there is no reasonable basis for assuming
that the regulations will soive the antitrust
problems presented by this case.

A. General

First. As discussed in Part I, supra,
despite the decades-old requirements in the
Communications Act, 47 US.C. § 202(a),
and various FCC regulations requiring non-
discrimination, equal access, and proper
cost allocations, and notwithstanding the
Commission’s own persistent and dedicated
efforts for a number of years, the FCC was
unable to prevent or to remedy major ant-
competitive abuses by the Bell Systam
achieved through the activities of its local
affiliates.

_connected therewith, to point where that
company would have a “Big Brother” type rels-
uonship with all thoss residing in its region.
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strategies and the Commission’s largely fu-
tile efforts to cope with these strategies.
The Department of Justice argued, and at
the trial it introduced voluminous expert
testimony and other evidence in support of
its argument, that the local exchanges are
so complex and so technically dynamic, and
that they comprehend so many and such
complex joint and common costs, that regu-
lation could not prevent anticompetitive ac-
tivities.!" The Department accordingly
stated in its Response to Public Comments
on the Proposed Modification of Final
Judgment, 47 Fed.Reg. 23,320-386 (May
27, 1982), at the time the consent decree
was under consideration that:
At the heart of the government's case in
United States v. AT & T was the failure
of regulation to safeguard competition in
the face of the powerful incentives and
abilities of a firm engaged in the provi-
sion of both regulsted monopoly and
competitive services. Neither of these

191. Ses, ¢g. Departnent of Justics Memoran-
mamz‘:;‘r’."n:-u-&dm e
1 & Justics
Pretrial Brief st 24-23, 79-84.

i
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;

abuses. Ses, &g, Amicus Curias Brief of PCC
dated April 20, 1962, at 35-37. The Court in-
stead accepted the contention of the Department

!
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The Department went on to say that there
was “littie posaibility” that regulation
would be capable in the future of detecting
or preventing discrimination by the Region-
al Companies. Response of the United
States to Public Comments, supra, 47 Fed.
Reg. at 23336.'9

Second. At the time of the drafting of
the consent decree, the parties aiso con-

-gidered several detailed “regulatory”’ in-

& 7, 552 F.Supp. at 168-68.
There cannot be the slightest doubt,
therefors, that as of the time of the entry

and the decres was entsred ou that
basis. AT & 7, 352 PSuwpp. & 187 0. 229;
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regulation or a substantial improvement in
the regulatory language and practice.'™
Yet neither has occurred since 1982,

If anything, the need for the line of
business restrictions is greater today than
it was before the Bell System breakup. At
least in theory, and to an extent in practice,
the Bell System was regulated in almost all
of its structures and operations.'® By con-
trast, many of the current operations of the
Regional Companies take place in unregu-
lated markets. This complex mixture of
regulated and unregulated activities pro-
vides these companies both with a powerful
temptation and with ample opportunity to
commit anticompetitive abuses in the com-
petitive markets and to subsidize their com-
petitive operstions with profits earned in
the monopoly markets.'®® [n view of the
fact that, when compared with the Bell

194, Several Regional Companies would stand
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196. Ses also United States v. AT & T, 627
F.Supp. 1090, 1095-9¢ (D.D.C.1986).

System, the organizational state of the Re-
gional Companies is much less rigid and far
more complex—with their subsidiaries.
partnerships, joint ventures, and other en-
terprises, some regulated, some unregulat-
ed, some regulated in part !®—discrimina-
tion against competitors and cross-subsidi-
zation are far more difficult to detect, pre-
vent, and rectify through regulation now
than they were in 1982.!%

Fourth. To the extent that there has

"been any recent change in the regulatory

picture itself, it has been to wesken the
regulations governing telecommunications
carriers, not to strengthen them. This is
shown most dramatically by the FCC's re-
peal of the separate subsidiary requirement
for Regional Company competitive enter-
prises—a requirement that it had thereto-
fore regarded as its most effective regula-

m.mmmwamam

frequently changing organizational struc-
ture. Ses Washingtom Post, July 8, 1987, at FL
mumwm_m

476 US, 355 106 S.Ct. 1890, 90 369
(1986).
Several Regional Companies refy upos Sowsh-

Brown, 317 US. 341, 63 S.C. 307, 87 LEd. 315
(1943). That principle and that bolding have no

relevance o the inmant lawsuit, let alone the - -

insant procseding




570 673 FEDERAL SUPPLEMENT

tory tool'” The FCC has also announced
that it will preempt any state from at-
tempting to require structural separation
or otherwise to institute stricter safe-
guards for Regional Company CPE opers-
tions than its own. CPE Decision, 2 FCC
Red at 158-61; BOC Structural Relief Or
der at 71123

Fifth. Between the 19508 and the early
1970s, the FCC was committed, as was the
nation generally, to vigorous reguistion of
a variety of business enterprises, especially
those with public utility characteristics.
Much of that has changed. The FCC and
individual members of the is8i
have repestedly expressed themselves in
favor of wide deregulation®™ The Court
of course does not express any judgment
on the wisdom of that policy; that is be-
yond its jurisdiction. However, a reguls-
tory body that is committed in principle to

|
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the Commission could not prescribs cost allocs
tion standards for the Bell Symam, and when
that body formulsting the ruies that
would apply divestiture, it conchuded thet
no measures short of structurel ssperation could

Mr‘:mpdy gaia usfair advan-
ing to
nphwwh“ Policy end Rules
Concerning the Rarnishing of Cussomer Premises
Equipment end Enkanced Servicss and Celluiar
Comuonications Services by thu Ball Operating
Con, 93 FCC 24 1117 (1963), aff¢ sub mom.
[llinois Bell Telaphone Co. w ROC, 740 P2 463
(7th Ciz.1984), aff'd en reconsiderasion, FCC $4-
252, 49 FedRayg. 20.056 (1904), off'd b nom.
North American Telscommwumications Amh w
FCC, 772 F.d 1262 (th Cir.198S).  Curiowaly, in
light of that history, one of the firm sepe taken
hy:hcm-uu:w'&u‘ﬁ-
tions was 1 eliminase ssparses subsidiary
requirement.

On a reisted poine, the Ohie Office of Con
suners’ Counsel aptly remarks thae, in consider
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as little regulation as possible can hardly
be cited at the same time in support of the
proposition that it will probably regulste
more vigorously and more effectively than
its predecessors which wanted to engage in
tight regulation and opersted in s general
governmental environment that regarded
strict regulation as a positive goal.

Sixth. The FCC now has fewer re-
with which to regulste telecommu-

in the trial and that is central to the issue
f cross-subsidization today. Since the

budget and manpower hev- decressed sig-
nificantly. In 1980, the FCC had an autho-
rized ceiling of 2,108 employees; this had
fallen by 1987 to 1,855 employees, and the
Commission was apparently short by 120
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time of the entry of the decree, the FCC's|



